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1.0 Expected Outcome 
1.1 Members are advised of a proposed approach to the treatment of requests for 

Mortgagee in Possession clauses during S106 negotiations. Members are requested 
to agree to establishment of a series of criteria/parameters to enable officers to 
negotiate with certainty over this matter in respect of affected cases. 

1.2 Members are also requested to delegate authority to the Director of Customer and 
Commercial Services to facilitate the issue of planning permissions (the details of 
these provisions are contained within section 106 agreements) where these 
criteria/parameters are met in relation of the outstanding and new cases affected by 
this issue listed below in paragraph 3.24. 

2.0 Recommendation 
2.1 It is recommended that the Planning Committee: 

2.1.1 Note the report and approve the principles of the approach set out in this 
report. 
2.2.2 Approve the Director of Customer and Commercial Service in consultation with 
the Lead Specialist Legal Governance and Democracy ( Monitoring Officer) to have 
delegated authority to negotiate the terms of Section 106 clauses relating to requests 
for Mortgagee in possession clauses. 
(a) In relation to requests to vary S106 applications to insert the Mortgagee in 
possession clauses which have previously been determined by the Planning 
Committee 
(b) In relation to new applications which are delegated to the Director of Customers 
and Commercial Services and as set out in the Scheme of Delegation in the 
Constitution and  
(c) in accordance with the criteria outlined in para  3.24 and as agreed by Cabinet at 
their meeting on the 5th November 2020. 



(d) Where applicants refuse to accept these principles then authority is 
granted to the Director of Customer and Commercial Services to refuse the 
planning permission. 

 
3.0 Background and Proposals 
 Background 

3.1 This report relates  to development proposals where affordable housing delivery is 
being secured by Section 106 agreement in those parts of South Lakeland District 
Council outside the Lake District and Yorkshire Dales National Parks (i.e. the area for 
which South Lakeland District Council is the planning authority. In the National Parks, 
Section 106 agreements are negotiated with the relevant national park authority 
although still advised by South Lakeland District Council as Housing Authority. 

3.2 At the time of writing, mortgage in possession clauses were being sought on the 
following sites affecting the delivery of substantial numbers of new affordable homes:  

• SL/2018/0364 – Land adjacent to Burlington Primary School, Kirkby in Furness: 
Erection of 46 dwellings and formation of vehicular and pedestrian access. 

• SL/2020/0183 – Green Lane, Allithwaite: Modification of S106 agreement attached to 
planning permission SL/2018/0814 affordable homes mortgage in possession 
clauses 

• SL/2019/0880 – West End Nurseries, West End Lane, Ulverston: Demolition of 
existing building and site structures and the construction of 92 residential dwellings 
(Use Class C3) with associated open space, landscaping, and vehicular access 
taken from West End Lane and any associated ancillary development. 

• SL/2020/0178 - Land off Kendal Road Kirkby Lonsdale: Modification of S106 
agreement attached to planning permission SL/2016/1015 affordable homes 
mortgage in possession clauses. 

• SL/2018/0959 – Land off Kendal Parks Road, Kendal: Erection of 30 dwellings and 
associated infrastructure including landscaping, open space, access with bridge, 
highways and parking arrangements, sustainable drainage system (SuDS) and land 
re-profiling works (Amended scheme proposing four affordable housing units). 

• SL/2019/0359 – North of Boon Town, Burton in Kendal: Erection of 28 affordable 
dwellings and associated infrastructure. Other applications which the Planning 
Committee have granted planning permission subject to s106 agreement are also 
likely to have the Mortgagee in possession issue raised as part of the negotiation of 
the S106 agreement.  

3.3 These cases are currently awaiting the conclusion of S106 negotiations before the 
planning permissions may be issued, but have stalled due to the developers’ desire 
to insert what is known as a ‘mortgagee in possession’ clause (MiP). The impasse is 
delaying delivery of new residential development including affordable homes. Other 
Councils have faced the same issue and have adopted the approach that we are 
recommending to members today. The Greater London Authority, for example, 
issued a Practice Note in January 2019 adopted by all London Boroughs setting out 
a joint approach to dealing with MIP clauses in a consistent manner. A standard MiP 
clause has been produced by the GLA and adopted by all London Boroughs. 

3.4 This report is based upon the report presented to Cabinet on 5th November 2020 and 
adds additional case specific information to assist Planning Committee Members in 
understanding the underlying reasons for the impasse in determining the above 
cases. 



What is a mortgagee in possession clause? 

3.5 Mortgagee in Possession (MiP) clauses within Section 106 agreements (S106 
agreement) enable Registered Providers (RP), such as Housing Associations,  
to provide for circumstances where a Registered Provider defaults on loan 
payments or other loan/mortgage terms and a mortgagee (or other relevant 
funding party) takes control of the RP’s interest in affordable housing units as 
assets against which their loan is secured. The clauses allow for another RP 
to purchase the affordable housing units within a specified timeframe known 
as the ‘moratorium period’ under a prescribed procedure. This is set out in the 
S106 agreement and is a contractual arrangement. Where the units are not 
purchased within this period, they are released from affordable tenure, 
enabling the mortgagee to dispose of the units in order to regain some or all 
of the loan that they have provided. 

 
3.6 In the context of Affordable Housing, MiP clauses are increasingly being sought in 

Section 106 Agreements by Housing Associations, including locally active South 
Lakes Housing – both in new agreements and in modifications to existing 
agreements. Most agreements seek to nullify requirements in S106 Agreements 
related to restrictions on sale price, rental, occupancy, income eligibility and local 
needs requirements in the event of ownership of the property transferring to a 
mortgagee from the RP (or owner of shared ownership or discounted sale property).  
Why are housing associations seeking mortgagee in possession clauses? 

3.7 The argument put forward by applicants and housing associations is that lenders and 
(in the case of schemes supported by grant aid) Homes England are either making 
support for schemes conditional on mortgagee in possession clauses or development 
finance is being made available on less favourable terms. It is therefore argued that 
the absence of mortgage in possession clauses is preventing the delivery of 
affordable housing due to these funding conditions. 
What happens if a housing association fails? 

3.8 The mortgagee in possession clause issue relates to the (very rare) circumstance in 
which a Housing Association fails and its assets have to be disposed of. Assets 
might include affordable homes for rent and shares in shared ownership properties. 
Under S96 of the 2015 Planning and Housing Act, when a Housing Association goes 
into administration, in addition to the normal administration objectives, the 
administrator also has a duty to keep social housing in the regulated sector. 
Generally when a Housing Association fails, it is taken over by another one (locally 
when Impact Housing Association was in difficulties, it was taken over by Riverside). 
Homes England. So housing association failure resulting in the disposal of assets is 
rare. 

3.9 As mentioned above, the mortgagee in possession issue is not unique to South 
Lakeland. The Greater London Authority has produced a standard Mortgagee in 
Possession clause for use by all Greater London Authorities. The issue was 
considered in the Cumbrian Model S106 agreement produced in 2012 although a 
cross-Cumbria standard approach was not agreed. The National Housing Federation 
produced a standard clause that is being used widely. 

3.10 Standard MiP clauses such as the National Housing Federation model and the 
Greater London model mitigate the risk with the inclusion of a cascading clause to 
the effect that before a mortgagee in possession clause is triggered, there is a period 
(normally 3 months) during which the property must be offered for sale to another 
housing association or a local authority. 



3.11  Registered Providers are seeking to increase the delivery of affordable housing in an 
environment of constrained government finance and in particular reduced grant 
funding. This is approximately half what it was in 2010. This means they need to look 
increasingly to private bank finance. 

3.12 In order to access this, housing associations would like to borrow money against their 
capital assets. It is difficult to access capital from banks with the standard MIP clause 
in place. Banks consider the asset is not sufficiently “liquid” and are not willing to lend 
against it. This reticence is in part a consequence of a more cautious attitude to bank 
lending following the crash of 2008–9. The difficulty in businesses securing bank 
finance more generally has been a feature of the recent Covid-19 crisis.  

3.13 From the Housing Associations and other RP’s point of view, this severely constrains 
their ability to increase delivery of affordable housing, despite the considerable 
capital assets they possess. A mortgagee in possession clause would help RPs to 
secure additional financing in the future against the asset of the completed scheme.  

 What is the Council’s Affordable Housing policy? 

3.14 Affordable housing delivery in South Lakeland (outside National Parks) is regulated 
by Policy 6.3 of the Council’s Local Plan - Core Strategy (adopted in 2010). In 
addition to seeking an on-site affordable housing contribution of 35% for sites over a 
certain size, it requires that affordable housing provided is made available solely to 
people in housing need at an affordable cost for the life of the property. Policy 6.3 
applies predominantly to market housing schemes and these are predominantly on 
sites allocated in the Local Plan.  

3.15 A small number of schemes are also delivered as exceptions sites. These are sites 
which would not normally get consent but are approved on an exceptional basis 
because they are all or predominantly affordable. Policy DM14 of the Local Plan 
Development Management Policies regulates schemes of this type and requires 
affordable housing provided in this way to be affordable in perpetuity. 

 What is the issue? 

3.16 However small the risk of affordable properties being lost in this way, Mortgagee in 
possession clauses are contrary to the letter of both policies in that, in the event of 
the policy being triggered, the properties would cease to be available to people in 
need at an affordable cost and would not be affordable in perpetuity.  

 
How a flexible approach might be applied? 

3.17   Planning Policy can only be changed through the preparation of a new Development 
Plan Document. This is a long process requiring informal and formal consultation and 
independent examination by a planning inspector. All planning policies are being 
examined through the current Local Plan review. If the proposals proposed in the 
Planning White Paper are implemented on the timescale envisaged, the whole 
planning landscape including matters currently dealt with through Section 106 
agreements, matters dealt with through local plan policy and matters dealt with in 
national policy and mechanisms for delivering affordable housing may look very 
different. 

3.18 Councils can produce supplementary planning documents which provide guidance 
on the interpretation and implementation of policy. However these cannot change 
policy. 

 



 Implications for Development Management and planning decisions 

3.19 The determination of a planning application is to be made pursuant to section 
38(6) of the Planning and Compulsory Purchase Act 2004, which is to be read 
in conjunction with section 70(2) of the Town and Country Planning Act 1990. 

3.20 Section 38(6) requires the local planning authority to determine planning 
applications in accordance with the development plan, unless there are 
material circumstances which 'indicate otherwise'. Section 70(2) provides that 
in determining applications the local planning authority "shall have regard to 
the provisions of the Development Plan, so far as material to the application 
and to any other material considerations." 

3.21 Therefore, where material considerations indicate that a planning policy may be 
outweighed by those considerations, the local planning authority would be in a 
position to reach a decision that is contrary to that policy. Such a planning judgment 
is made in light of the circumstances of each individual planning application on a 
case by case basis. Each application has to be determined on its own merits. The 
inclusion of a mortgagee in possession clause in a Section 106 agreement means 
that affordable housing affected by it is contrary to the letter of Policy 6.3. A strict 
reading of the policy would indicate that the proposal should be refused unless other 
material considerations justified an exceptional approach. This could include risks to 
delivery of affordable housing. 

3.22 In many cases, the policy requirement for affordable housing to be retained as 
affordable for the lifetime of the property needs to be balanced against impacts on 
the wider policy objective of affordable housing delivery, the very low risk of the MiP 
clause being triggered and the mitigating measures in place to ensure that other 
solutions are explored before it happens. 

3.23 Cases for exceptional approvals need to be supported by evidence and are likely to 
have greater weight if the risk of harm (i.e. the loss of affordable housing) is mitigated 
by the inclusion of cascading or other appropriate risk mitigation.  

3.24 Whilst judgments on individual planning applications cannot be fettered, the following 
may be relevant in considering planning applications seeking mortgagee in 
possession clauses: 
Policy 

• The clear policy requirement that new dwellings should be made available in 
perpetuity; 
The scale and quality of the affordable housing offer 

• Issues might include the scale of any non-delivery including how many affordable 
homes would be delivered with or without the Mortgagee in Protection clause. 
Also of relevance would be how such provision relates to evidenced local housing 
needs identified in the Strategic Housing Market Area Assessment and other 
reputable evidence sources. Consideration might need to be given to the 
proportion for rent, whether provision is optimal in terms of size and design and 
whether any would be fully disabled accessible.  
The degree to which the proposal is supported by evidence 

• Another issue may be the potential threat to the wider objective of affordable 
housing delivery and the degree to which this is supported with evidence. Direct 
evidence in the form of a letter from the lender or from Homes England carries 
the greatest weight. It needs to be shown that the clause will prejudice the 
delivery of affordable housing on the scheme in question. Wider impacts on the 



finances of the Housing Association asset base and the capacity to deliver 
elsewhere are not relevant. 
The extent to which the risk of the clause being triggered can be mitigated 

• Consideration will also be needed of the degree to which the risk of loss of 
affordable units can be mitigated. Strong means of achieving this include: 
o By the inclusion of a cascading clause requiring that the Mortgagee in 

Possession clause be triggered only after a period during which the property 
must be offered for sale to a Housing Association or South Lakeland District 
Council (and any successor authority). The longer such a period is, the 
greater effect it will have in mitigating the risk and minimising policy conflict. A 
review of the approach taken by other authorities, including within the Greater 
London Authority area, suggests this should be a minimum period of three 
months; and 

o By the limitation of Mortgagee in Possession clauses to mortgagees of 
housing associations. This would obviate the greater risk to the affordable 
housing stock of defaults on mortgages by purchasers of shared ownership or 
discounted sale. 

3.25 There may be instances where the inclusion of a Mortgagee in Possession clause 
would not be justified. There may be additional material considerations are not known 
at the present time or which apply in specific cases. There may be cases, for 
example, where it may not be appropriate to apply the clause such as where the local 
planning authority has legitimate concerns regarding the financial position of the RP. 
Evidence will need to be provided demonstrating the RP concerned is in a sound and 
secure financial position to avoid the prospect of defaulting shortly afterwards.  

 
4.0 Consultation 
4.1 The issues surrounding mortgagee in possession clauses have been the subject of 

extensive discussions internally and through the various negotiation processes, 
particularly with South Lakes Housing who favour the standard mortgagee in 
possession clause set out in Para  3.10 above. The Council has received feedback 
from solicitors dealing with applications for developers who are seeking to introduce 
these clauses. In summary they have said that a consistent approach is required. 

5.0 Alternative Options 
5.1 Planning Policy can only be changed through the preparation of a new Development 

Plan Document. This is a long process requiring informal and formal consultation and 
independent examination by a planning inspector. All planning policies are being 
examined through the Local Plan review. If the proposals proposed in the Planning 
White Paper are implemented on the timescale envisaged, the whole planning 
landscape including matters currently dealt with through Section 106 agreements, 
matters dealt with through local plan policy and matters dealt with in national policy 
and mechanisms for delivering affordable housing may look very different. Whilst 
planning policy can be changed in the longer term, this is of no assistance with 
current proposals 

5.2 Councils can produce Supplementary Planning Documents which provide guidance 
on the interpretation and implementation of policy. However these cannot change the 
substance of local plan policy. 



6.0 CONCLUSIONS 
 
6.1 The Planning Committee is asked to agree the recommendations. That 

planning officers will be required to balance the request as material planning 
considerations in determining the application against the policy.  

 
6.2 A process is necessary whereby, on a scheme by scheme basis, the RP or 

developer submits to the Council a financial justification and evidence from 
lenders that housing finance will not be forthcoming without an appropriately 
worded MiP clause.  

 
6.3 This justification shall be scrutinised and approved by the Director of 

Customer and Commercial Services, advised by Housing, Planning and Legal 
Services and shall be followed by the bespoke development of MiP clause 
wording to be inserted in the S106 Deed or such supplemental deed to it (in 
accordance with the criteria in 3.24). The Council’s direct legal costs for this 
work are paid for by the developer or the RP, but the time consideration to 
bring forward an appropriate MiP clause can be significant. 

 
6.4 The development of a standard affordable housing MiP clause for inclusion in 

the S106 agreements is underway. 
 
6.5 Applicants will be required to provide written confirmation from lenders that 

without a MiP clause funding will be prejudiced for the development and risk 
the delivery of affordable housing on that particular scheme. 

 
6.6 Delegation of authority to the Director of Customer and Commercial Services 

to apply these principles to all outstanding and, where appropriate, future 
proposals will enable faster processing of the applications and ensuring 
delivery of affordable homes. Where applicants refuse to accept these 
principles then authority is granted to refuse planning permission. 

 
7.0 Links to Council Priorities 
7.1 The Mortgage in Possession issue relates directly to the delivery of affordable homes 

to rent and the Council’s target of 1000 new homes to rent between 2014 and 2025 
8.0 Implications 

Financial, Resources and Procurement 
8.1 There are no direct financial implications arising from this report. 
 Human Resources 
8.2 There are no direct financial implications arising from this report. 

Legal 
8.3 The Council is currently dealing with a number of Planning applications which 

following the approval by the Planning Committee of the site for development, 
solicitors have requested the Mortgagee in Possession Clause. There are also a 
number of new applications awaiting the outcome of this report. These requests have 



ranged from clauses seeking to allow the Mortgagee once in Possession to sell free 
of the affordable housing obligations to solicitors offering a cascade clause in these 
circumstances offering the properties back to another Housing Association in the first 
instance or back to the Council (the offer to purchase them being open for a period of 
3 months).  

8.4 Under the current scheme of delegation the Director of Customer and Commerical 
Services does not have the delegated authority to approve these requests. 
Developers and solicitors have criticised the Council for delays but we have had to 
seek the approval from the cabinet and now the Planning Committee to the 
approach.   

8.5 Had we simply signed the requests off this would have been contrary to the current 
Scheme of Delegation, the Director of Customer and Commercial Services having no 
authority to approve something which was contrary to the affordable housing policy 
CS 6.3 which requires affordable housing to be provided in perpetuity.   These 
negotiations have become quite protracted and the Council’s current scheme of 
delegation, whilst wide-ranging, excludes authority for officers to take decisions that 
are contrary to the Development Plan, or other policies or guidance of the Council. 
Such decisions remain with the Planning Committee.  

8.6 The Councils Monitoring officer is in extensive negotiations across a number of sites 
on this matter and by approving these recommendations the Director of Customer 
and Commercial Services will have the necessary authority to determine the 
applications.  

  
Health, Social, Economic and Environmental 

8.7 There are no health, social, economic and environmental impacts arising from this 
report. 
Equality and Diversity 

8.8 There are no health, social, economic and environmental impacts arising from this 
report.  
Risk 

Risk Consequence Controls required 

If the Council does not agree a 
MIP approach there is a risk to 
the delivery of Affordable 
Housing. 

Affordable housing is not 
delivered across the 
district. 

In perpetuity policy 
presumption against 
mortgage in possession 
clauses. 
Where mortgage in 
possession clauses are 
requested and justified, a 
cascading approach 
should be applied before a 
mortgage in possession 
clause is triggered 

Affordable Housing is not 
delivered because housing 
associations and developers are 
not able to secure finance for 
delivery. 

Housing associations 
choose not to develop in 
South Lakeland. The 
affordable housing offer 
from market schemes is 

The application of a 
consistent criteria will 
assist in the determination 
of planning applications. 



Risk Consequence Controls required 

reduced in quantity or in 
quality. 

Contact Officers 
Mark Lynch Planning Team Leader 01539 793542 mark.lynch@southlakeland.gov.uk 
Linda Fisher Legal, Governance and Democracy Specialist (Monitoring Officer) Direct Tel: 
01539 793370 Email: linda.fisher@southlakeland.gov.uk 
Appendices Attached to this Report 
None  
Background Documents Available 
Cabinet report 5th November 
2020  

https://democracy.southlakeland.gov.uk/documents/s3
0455/Affordable%20Housing%20-
%20Suggested%20Approach%20to%20Mortgagee%2
0in%20Possession%20Clauses.pdf 

 
Tracking Information 

Signed off by Date sent Date Signed off 
Monitoring Officer 04/11/2020 13/11/2020 

 

Circulated to Date sent 
Lead Specialist NA 
Human Resources Lead Specialist NA 
Communications Team NA 
Leader NA 
Committee Chairman NA 
Portfolio Holder NA 
Ward Councillor(s) NA 
Committee NA 
Executive (Cabinet) NA 
Council NA 
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